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Plaintiffs’ arguments in opposition to Defendants’ motion to exclude Dr. 

Bamberger’s testimony with respect to the intra-association claims are contrary to substantial 

case law and antitrust principles, which establish that (1) a but-for world must remove the 

challenged conduct – here, centrally-set default interchange, and (2) courts should not use the 

antitrust laws to regulate prices; instead, the antitrust laws are directed at competitive conditions.

Plaintiffs do nothing to rebut the fact that Dr. Bamberger’s opinions are wholly at odds with 

these principles, and accordingly should be excluded from evidence. 

ARGUMENT 

I. Dr. Bamberger Has Not Removed The “Collective” Establishment Of A Default 

Interchange Rate From His Primary “But For” World 

As to Dr. Bamberger’s primary “but for” world, plaintiffs argue that “Dr. 

Bamberger’s analysis does not include any collectively-established default pricing rule . . . .”

(Opp. Br. at 3.)  Plaintiffs’ argument is wrong:  Dr. Bamberger’s but-for world involves a 

collectively-set, default interchange payment term just as much as the actual world, only at a 

different rate – i.e., zero or “par.”  As plaintiffs admit, their world requires network members “to 

accept, process and settle transactions.”  (Opp. Br. at 3).  If issuers must accept merchant 

transactions forwarded by the acquirer, and must do so without the payment of a positive 

interchange fee, then that is not the absence of a collectively-set default payment term; it is 

simply a new default payment term set at zero.  Indeed, it is precisely because this zero rate is a 

“default” rate applicable network-wide that Dr. Bamberger concludes for class certification 

purposes that a zero interchange rate would apply to all (or nearly all) merchants in his but-for 

world.  (Id. at 5). 

Plaintiffs’ characterization of this new default requirement as the mere absence of 

a pricing rule (p. 13) is entirely semantic, without any substance.  A true absence of any pricing 
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rule would be the elimination of any “default” pricing mandate – that is, the parties to the 

transaction would be required to agree a price before any transaction could be processed.  But 

that is not the world that plaintiffs or Dr. Bamberger propose.  In Dr. Bamberger’s but-for world, 

an issuer would not be free to say, “In the absence of some payment, I refuse to accept the 

transaction from this merchant, and will not pay the acquirer one hundred cents on the dollar.”  

Instead, in Dr. Bamberger’s but-for world the issuer would be required to accept the transaction 

at no charge.  Thus, Dr. Bamberger’s new default rate would mandate accepting the transaction 

at par, which is the fundamental difference between this case and the inapposite hypotheticals 

plaintiffs conjure (Opp. Br. at p. 13).  It was in this same context that the court in Brennan v. 

Concord EFS, Inc., 369 F. Supp. 2d 1127, 1131 (N.D.Cal. 2005), explained that “to say that 

[default] interchange fees should be abolished” is “the same thing as ‘set at zero,’” which is itself 

a price.  Although plaintiffs suggest that Brennan is distinguishable because it addressed a per se

claim rather than a rule of reason claim, there is absolutely no basis to suggest the logic should 

apply any differently for a rule of reason claim.   

 Equally fallacious is Plaintiffs’ assertion that this zero interchange world would 

result from “competition,” not from any collectively-set pricing rule.  According to plaintiffs, Dr. 

Bamberger’s but-for world permits each issuer to “negotiate” bilaterally with merchants over a 

positive interchange fee, and it is that “competitive” dynamic which would result in a “zero” fee.  

But as plaintiffs themselves recognize, no merchant would ever choose to pay a positive 

interchange fee in their but-for world where issuers are required, under the default rules, to 

accept merchant’s transactions at no charge.
1
  (Opp. Br. at 4; Bamberger Decl. ¶¶ 83-84).  

1
  Plaintiffs misleadingly argue that merchants would not receive services for free in this but-

for world, because they would still pay what they refer to as the acquirer’s component of the 

merchant discount fee (Opp. Br. at 3-4 n. 2).  This ignores the fact that the interchange paid 
(cont'd)
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Merchants would not volunteer to pay for something when a rule requires that they get it for free.  

The zero interchange rate is not the result of “competition,” but of the new, default rule that 

requires that issuers process merchants’ transactions at a fee of zero.  Moreover, it is not disputed 

that bilateral negotiations are already allowed in the real world.
2
  Accordingly, it is not the 

possibility of such bilateral negotiations in the but-for world that changes in  Dr. Bamberger’s 

but-for world, or which makes that world any more “competitive” than the real world.  The only

difference between the two worlds is that the default rule reduces the interchange rate to zero in 

the but-for world; there is no change in the price-setting processes whatsoever.  

II. An Agreement To Establish Lower Default Interchange Fees Is Not 

A “Less Restrictive Alternative” 

Plaintiffs do not dispute that Dr. Bamberger has not eliminated the alleged 

“collective” adoption of default interchange fees in his alternative “but for” world, in which 

default interchange fees would have been “collectively” set at (on average) 28% of current 

default interchange fees.  (Opp. Br. at 2).

Instead, plaintiffs contend that even if some “collective” establishment of 

interchange fees is found to be necessary, the “less restrictive alternative” doctrine allows a fact-

finder to determine that defendants should have set default interchange rates at a level no higher 

“than necessary to achieve the pro-competitive benefit of a viable network.”  (Id. at 5-6.)  This 

________________________ 
(cont'd from previous page)

to issuers would be zero, such that merchants would not be required to pay anything for the 

services and value issuers provide, such as the payment guarantee. 

2
See Plffs. Mem. in Support of Class Cert. at 13 (quoting Visa rule allowing bilateral negotia-

tions); MasterCard Worldwide, MasterCard Worldwide Fact Sheet: Interchange and the 

Payments Industry at 2 (May 2007), available at

http://www.mastercard.com/us/company/en/docs/Interchange%20backgrounder.pdf.
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assertion finds no support whatsoever in case law, and stands fundamental antitrust law 

principles on their head. 

The “least restrictive alternative” doctrine has not been applied to price levels, 

and the cases relied on by plaintiffs do not suggest otherwise.  (Opp. at p. 8).  That doctrine 

addresses the question whether alternative conduct (e.g., an alternative price-setting mechanism) 

– not alternative price levels – would achieve the same pro-competitive outcome in a less 

restrictive manner.
3
  Put simply, a lower price is not itself “less restrictive” under the antitrust 

laws when the underlying conduct remains the same.   

Plaintiffs’ argument that interchange should have been reduced by 72%, or the 

lowest amount that would leave defendants “viable,” would circumvent the well-established 

precedent holding that the antitrust laws are not designed to be a price regulatory mechanism.  

See Defendants’ initial brief at pp. 12 – 13 & n. 9. Plaintiffs attempt to take issue with that 

proposition, arguing that the cases relied on by defendants involved claims under Section 2 of the 

Sherman Act, and not Section 1.  (Opp. Br. at 14 – 15).  But these fundamental principles have 

been applied to Section 1 claims as well.  See United States v. Trenton Potteries Co., 273 U.S. 

392, 397-98 (1927) (lawfulness of price setting agreement must be judged “in the light of its 

effect on competition”; in absence of express legislation, courts should not attempt to determine 

reasonableness of price level); Chicago Prof'l Sports Ltd. P’ship v. Nat'l Basketball Ass'n, 95 

F.3d 593, 597 (7th Cir. 1996) (court not authorized to alter amount of association-set fee).  And, 

more fundamentally, there is no suggestion in any of these cases that the broad principles they 

3
   There is a reason for this.  The “least restrictive alternative” analysis has to do with what is 

least restrictive from the perspective of promoting competition or minimizing competitive re-

straints.  A price is not itself a competitive restraint (except, potentially, in the extraordinary 

instances of predatory pricing or economic tying).   
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articulate apply only to Section 2 cases, and the logic of the cases – i.e., that the antitrust laws are 

concerned with competitive conduct, not establishment of “proper” prices, which courts are ill-

suited to determine – apply equally to Section 1 claims. 

Plaintiffs also assert that the avoidance of price regulation is a concept applicable 

only for purposes of injunctive relief, not with respect to retroactive damages claims.  (Plffs. Opp.  

Br. at 10).  But this unsupported assertion fundamentally confuses the issue here.  Of course, if 

liability is established a “but-for” inquiry into price is permissible for purposes of assessing 

damages.  But this is not a normative inquiry into what price “ought” to have been; it is a factual 

inquiry into what price would have been in the absence of some offending conduct.  What 

plaintiffs propose here is quite different:  They propose to premise liability itself on the “wrong” 

price level having been selected, to the extent it exceeds the minimum necessary for their self-

invented “viability” standard to be met.  That is nothing more than a form of price regulation, 

and whether it is retrospective or prospective in its application makes no difference.  The 

principles that bar a court from engaging in the exercise of determining what prices “ought” to be 

– as opposed to letting the market determine this fundamental outcome – are exactly the same.  

See Df. Mem. at 12 – 13. 

III. There is No Presumption of Impact

Plaintiffs also assert that they are not required to submit any expert testimony in 

support of a but-for world, because there is purportedly a “presumption” that price fixing 

agreements impact all class members.  See Opp. Br. at 11 – 12.  Their argument, however, has no 

relevance to this motion, which deals with whether Dr. Bamberger’s but-for worlds are 

admissible; at most their argument relates to the motion for class certification (which is already 

fully briefed).
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In all events, plaintiffs’ argument is based on a fundamental mischaracterization 

of case law.  The primary authority on which they rely – In re Master Key Antitrust Litig., 528 

F.2d 5 (2d Cir. 1975) – does not hold that impact is “presumed” in price-fixing cases.  Instead, it 

states that “[i]f the [plaintiffs] establish at the trial for liability that the defendants engaged in an 

unlawful national conspiracy which had the effect of stabilizing prices above competitive 

levels, . . . we would think that the jury could reasonably conclude that appellants’ conduct 

caused injury to each appellee.”  Id. at 12 n.11 (emphasis added).  This is in line with other cases 

relied on by plaintiffs, where a threshold showing of impact on class members must be made 

before injury can be established on a classwide basis. See Df. Mem. in Opp’n to Class Cert. at 

44 - 45.  Here, plaintiffs have not demonstrated – at trial or otherwise – that the alleged 

conspiracy “had the effect of stabilizing prices above competitive levels” for all class members.  

To the contrary, as demonstrated in defendants’ opening brief and sur-reply in opposition to class 

certification, plaintiffs have not met their burden of demonstrating any such thing, and in fact it 

is more likely that the impact on class members would vary, requiring denial of class 

certification.  Plaintiffs’ reliance on other cases that purportedly support a “presumption” of 

impact is similarly misguided, as outlined in defendants’ opposition to class certification. Id.

Moreover, plaintiffs’ interpretation of the 34 year-old dicta from a footnote in In

re Master Key is contrary to the Second Circuit’s much more recent holding in Miles, which – far 

from allowing plaintiffs to rely on presumptions – holds that plaintiffs bear the burden of 

actually establishing that each requirement of Rule 23 has been met. See Miles v. Merrill Lynch

& Co., Inc. (In re Initial Public Offering Securities Litigation), 471 F.3d 24, 40-41 (2d Cir. 2006).

Plaintiffs must demonstrate that injury can be proven with common, classwide evidence, which 

Dr. Bamberger’s legally-impermissible opinions cannot do. 
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Conclusion

For all of the foregoing reasons, as well as the reasons set forth in defendants’ 

moving briefs, the opinions of Dr. Gustavo Bamberger relating to proof of damages and injury-

in-fact with respect to the so-called “intra-network” conspiracy claims should be excluded. 
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WASHINGTON MUTUAL
4

4
  The defendants understand that, on September 26, 2008, defendant Washington Mutual, Inc. 

filed a voluntary petition under Chapter 11 of Title 11 of the United States Code in the 

United States Bankruptcy Court for the District of Delaware and, therefore, that the auto-

matic bankruptcy stay, 11 U.S.C. § 362, applies to plaintiffs’ claims against Washington Mu-

tual, Inc.  The matter is currently pending in that court as Bankruptcy Case No. 08-12229-

MFW. 
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